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Date of Pronouncement 05/09/2024
ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the assessee against thderoof the
AddIl./JCIT(A)-9, Mumbai, (in short ‘the JCIT(A)’),dated
27.03.2024 for the Assessment Year 2012-13.

2. The assessee has taken following grounds indpseal:

“. Rejection of Appellant's request for condonation delay in filing of
Appeal

1. The Id. JCIT (Appeals) has grievously erredrefecting the appellant's
application requesting condonation of genuine, bmlegaand non-deliberate
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2.

delay in filing of appeal. The appellant statesttttze Id. CIT(A) though
having cited many decisions of the Hon'ble Supr€mat and other courts
of law observing that the limitation harshly affethe rights of a party and
that a pedantic approach must not be adopted wialedoning the delay in
filing of appeal and explanation of each day's glethould not be taken
literally, proceeded to reject the appellant's apation.

The appellant humbly requests your honourtdirtect the JCIT (Appeals) to

allow the application of the appellant requestiogcondone delay in filing of

appeal to meet the ends of justice and then deb&appeal on merits of the
additions made as per the written submissions filed facts available on

record. Accordingly, the appellant prays to quasi aet aside the impugned
order dated 27/03/2024 passed by the JCIT (Appéals).Y.2012-13.

The Id. JCIT (Appeals) failed to appreciatet tie Legislature has conferred
the power to condone delay to enable the authsrttedo substantive justice
to the parties by disposing of the matters on mé&he expression "genuine”
has received a liberal meaning in view of the lawl [down by the Hon'ble
Apex Court as well as other courts of law whilesidaring this aspect and
that the authorities are expected to bear in mhrat brdinarily the applicant,
applying for condonation of delay does not standbémefit by filing the
appeal beyond the prescribed time.

The Id. JCIT (Appeals) while refusing to coreltre delay in filing of appeal
has failed to appreciate that it has resulted isitaation where a meritorious
matter based on facts being thrown out at the tlesshold thereby defeating
the cause of justice.

The appellant states that since the Id. JClgp@&ls) having not dealt with
the merits of the addition made, no grounds of appee raised on the same
with a request to direct the Id. JCIT (Appealsatmw the condonation of
delay and decide the appeal on merits of the case.

The Id. JCIT (Appeals) ought to have considewsdi appreciated that when
substantial justice and technical considerations pitted against each other,
cause of substantial justice deserves to be predeior the other side cannot
claim to have vested right in injustice being dbreause of a non-deliberate
delay. There is no presumption that delay is ocresil deliberately, or on

account of culpable negligence, or on account ofarfides. A litigant does

not stand to benefit by resorting to delay. In factch litigant runs a serious
risk. The approach of the authorities should thagustice oriented so as to
advance cause of justice.”

The brief facts of the case are that the assedsa not file

his return of income for A.Y. 2012-13. The caseswa&opened



ITA No 988/Ahd/2024 [Sanjay
Balvantlal Khatri vs. ITO] A.Y. 2012-13 -3-

by the AO under Section 147 of the Income Tax At9$61 (in

short ‘the Act’) on the basis of information in ITi®odule that
the assessee had entered into share/stock/commtrditgactions
at NSE/Multi Commodity Exchange and had earned medo the

extent of Rs.10,38,280/-. In the course of assesdmthere was
no compliance made by the assessee. The assesswent
completed u/s. 144 r.w.s. 147 of the Act on 24.0A.2 at total

income of Rs.11,30,930/-.

3. Aggrieved with the order of the AO, assessee tilasl an
appeal before the First Appellate Authority, whidtas been
decided vide the impugned order. The Ld. JCIT(AY dot
condone the delay of 434 days in filing of the appand the
appeal was treated as non-est and not admitted.

4. Now, the assessee is in second appeal before us.

5. Shri M. K. Patel, Ld. AR appearing for the ass®es
submitted that assessee was not allowed any oppdytuto

represent his case before the Ld. JCIT(A) who heinadssed the
appeal without adjudicating the matter on the nendf the case.
The Ld. Counsel explained that though the appadetay was for
434 days, most of the period was covered duringi@@andemic
and actual delay on the part of the assessee waky9 only. He
further explained that this delay was caused fog thason that

the order of the AO was received only on email bk tEx-
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Accountant who did not inform the assessee in timéde,

therefore, requested that the matter may kindlysbe aside and
restored to the file of Ld. CIT(A) with a directioto adjudicate
the matter on merits after condoning the delay.

6. Per Contra, Shri Rohit Aasudani, Ld. Sr. DR eéliupon the
order of the Ld. JCIT(A).

7. We have carefully considered the rival submissio It is
found from Form No0.35 that the assessee had expthithe
reason for delay in filing of the appeal before thiest Appellate
Authority. It was submitted that the notices ame torders were
received only on email of Ex-Accountant and ther@&swo direct
physical communication to the assessee from theadepent. As
the Ex-Accountant did not inform the assessee nmetithis led to
delay in filing of the appeal. Itis found thatetihd. JCIT(A) did
not consider the fact that majority part of the a\felwas covered
by the Covid pandemic period. The Hon’ble Supre@aurt in
the case ofCognizance for Extension of Limitation, [2022] 134
taxmann.com 307 (SMas ordered that period from 15.03.2020
to 28.02.2022 shall be excluded for the purposedimitation
under any general or special law in respect of jallicial or
guasi-judicial proceedings. In view of this judgme the Ld.
JCIT(A) is directed to exclude the period from 135.2020 to
28.02.2022 from the period of delay on the parttlod assessee.

Considering the fact that the matter was not adgated on the
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merits, we deem it proper to set aside the matathe file of the
Ld. CIT(A) for re-consideration. He may take a ient view in
the delay caused by the assessee in filing of theeal before
him after excluding the period from 15.03.2020 ®.@2.2022 as
discussed above. He may also decide the mattehemerits of
the case after allowing the assessee a reasonggertunity of
being heard. The assessee is directed to make lcange before
the Ld. CIT(A) and not to seek any adjournment with any

pressing reason.

8. In the result, the appeal of the assessee iswaltl for

statistical purposes.

| This Order pronounced on 05/09/2024 |

Sd/- Sd/-
(SUCHITRA KAMBLE) (NARENDRA PRASAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Ahmedabad; Dated 05/09/2024
S. K. SINHA True Copy
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